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ABSTRACT

INTRODUCTION

Case of persons of Indian origin settled in foreign countries and
employed acquiring the citizenship of that country marrying a
person, who at the time of marriage an Indian citizen moving to
such a foreign country leading a married life with a secured job in
that country begetting children, whose custody becomes a
complex and difficult problem to decide when the parties have
deep irreconcilable differences, when one of the party comes back
to India with the children. One of the party makes a constant effort
to get back the children to the foreign country by filing cases for
their custody, while the other files in an Indian court seeking
divorce. The casualty in such cases are the innocent children whose
future would be ruined, if a judicious decision is not taken about
their custody.

One such case, which is illustrative of what is mentioned above, is

the case of SuryaVadanan. In order to decide the issue of custody

of children, a series of decisions had to be referred to by the

Supreme Court.

In Sarita Sharma’s case," theratioin Surinder Kaur Sandhu" was

relied upon to the extent relevant to the issue. This can be

stated thus:-

i)  The modern theory of conflict of laws recognises and in any
event, prefers the jurisdiction of the State which has the most
intimate contact with theissuesarising in the case;

i) Jurisdiction is not attracted by the operation or creation of
fortuitous circumstances such as the circumstance as where the
child, whose custody is in issue is brought or for the time-being
lodged;

iii) Toallow the assumption of jurisdiction by another State in such
circumstances will only resultin encouraging forum shopping;

iv) Ordinarily jurisdiction must follow upon functional lines i.e.,
that in matters relating to matrimony and custody, the law of
that place must govern which has the closest concern with the
well-being of the spouses and the welfare of the off springs of
marriage.

In other words, Sarita Sharma's case”, suggests that the principles of
comity of courts and welfare of the child shall be applied to
determinetheissue of the custody of the child.

In Shilpa Agarwal’s case,” the following principles were laid

down:-

a. The principles of comity of courts and the welfare of the child
arethe two contrasting principles of law;

b. In matters of custody of minor children, the sole and pre-
dominantcriterionis the interestand welfare of the minor child;"

c.  Domestic courts cannot be guided entirely by the fact that one
ofthe parents violated an order passed by the foreign court;"

d. Since the foreign court had the ‘most ultimate contact’ with the
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child and parents,™ the principle of comity of courts required
that the foreign court would be the most appropriate court to
decide which parent would be best suited to have the custody
of the child.

Shilpa Agarwal’s case stresses the ‘most intimate contact’ principle
to be applied to determine the custody of the child and also to
decide which parent shall have the custody.

In V. Ravi Chandran’s case,” the following principles were laid

down:-

a. The comity of nations does not require a court to blindly follow
the order made by a foreign court;

b. Dueweightshould be given to the views formed by the court of
a foreign country of which the child is a national. The principle
of comity of courts demand’s not the enforcement of an order of
aforeign courtbutits grave considerations;

c. The welfare of the child is the first and paramount
consideration, whatever order may have passed by the foreign
court;

d. The domestic court is bound to consider what is in the best
interests of the child. Although the order of a foreign court will
be attended to as one of the circumstances to be taken into
account, itis not conclusive one way or other;”

e. One of the consideration that a domestic court must keep in
mind is that there is no danger to the moral or physical health of
the child in repatriating him or her to the jurisdiction of the
foreign country;”

f.  While considering whether a child should be removed to the
jurisdiction of the foreign court or not, the domestic court may
either conduct a summary enquiry, it would return the custody
of the child to the country from which the child was removed,
unless such return could be shown to be harmful to the child.

1. Inthe event the domestic court conducts an elaborate inquiry,
the court could go into the merits as to where the paramount
welfare of the child lay and ignore the order of the foreign court
or treat the fact of removal of the child from another country as
only one of the circumstance;

2. An order that the child be returned forthwith to the country
from which he or she has been removed in the expectation that
any dispute about his or her custody will be satisfactorily
resolved in the courts of that country may well be regarded as
beingin the best interests of the child;"

g. The modern theory of conflict of laws recognises and in any
event, prefers the jurisdiction of the State which has the most
intimate contact with the issues arising in the case. Jurisdiction
is not attracted by the operation or creation of fortuitous
circumstances such as the circumstance as to where the child,
whose custody is in issue, is brought or for the time being
lodged;”

h. That the decree passed by a foreign court cannot override the
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consideration of welfare of the child;

It is clear from the decision in Ravi Chandra’s case, the most
important decisive factor is the ‘welfare of the child’ and even a
foreign decree cannot over-ride this consideration.

In RuchiMajoo’s case,”" the following principles were laid either

by way of earlier principles being reiterated or added:-

a. Thewelfare of the child is the paramount consideration.

1. Simply because the foreign court has taken a particular view on
any aspect concerning the welfare of the child is not enough for
the courts in India to shut out an independent consideration of
the matter.

2. Theprinciple of comity of courts simply demands consideration
of an order passed by a foreign court and not necessarily its
enforcement;

b. One of the factors to be considered whether a domestic court
should hold a summary inquiry or an elaborate enquiry for
repatriating the child is the time gap in moving the domestic
courtforrepatriation.

1. The longer the time gap, the lesser in the inclination of the
domestic courtstogoinforasummaryinquiry;

c.  The order of the foreign court is one of the factors to be
considered for the repatriation of a child to the jurisdiction of
the foreign court. But it will not over-ride the consideration of
welfare of the child;

1. Even where the removal of a child from the jurisdiction of the
foreign court goes against the orders of that foreign court,
giving custody of the child to the parent, who approached the
foreign court would not be warranted if it were not in the
welfare of the child;

d. Where a child has been removed from the jurisdiction of a
foreign court in contravention of an order passed by that
foreign court, where the parties had set up their matrimonial
home, the domestic curt must consider whether to conduct an
elaborate or summary enquiry on the question of custody of
the child;

1. If an elaborate enquiry is to be held, the domestic court may
give due weight to the order of the foreign court depending
upon the facts and circumstances in which such an order has
been passed;

e. A constitutional court exercising summary jurisdiction for the
issuance of a writ of habeas corpus may conduct an elaborate
enquiry into the welfare of the child, whose custody is claimed
and a Guardian court (if it has jurisdiction) may conduct a
summary inquiry into the welfare of the child, depending upon
thefacts of the case;

f.  Since the interest and welfare of the child is paramount, a
domestic court is entitled and indeed duty-bound to examine
the matter independently, taking the foreign Judgment, if any,
onlyasainputforits final adjudication;

1. Itisinteresting to note thatratioin RuchiMajoo’s case

2. emphasises on the welfare of the child and the need to conduct
an elaborate or summary enquiry to determine this crucial
issue, though the foreign courts Judgmentis a relevant factorto
be considered on thisissue —‘welfare of the child’

2. InBandi'scase,™ the Supreme Courtlaid down asfollows:-

I) Itis the duty of the courts in all countries to see that a parent
doing wrong by removing a child out of the country does not
gainany advantage of his or her wrong-doing;

i) In a given case relating to the custody of a child, it may be
necessary to have an elaborate enquiry with regard to the
welfare of the child ora summary enquiry without investigating
into the merits of the dispute relating to the case of the child on
the ground that such an orderisin the bestinterests of the child;

iii) Merely because a child has been brought to India from a foreign
country does not necessarily mean that the domestic court
should decide the custody issue.

xvii

It would be in accord with the principle of comity of courts to return
the child to the jurisdiction of the foreign court from which he or she
has been removed. The principle of comity of courts is essentially a

principle of respect applicable when a foreign court is seized of issue
of custody of a child prior to the domestic court. There may be
situations where the foreign court though seized of the matter not
passed an effective or substantive order or direction. In that event
the domestic court were to pass an effective or substantive order or
direction prior in time then the foreign court ought to exercise self-
restraint and the direction or order of the domestic court (or vice-
versa) unless there are very good reasons not to do so;

3. TheSupreme Courtobserved that‘thereis complete unanimity
that the best interests and welfare of the child are of paramount
importance and this is the final goal or the final objective to be
achieved.

The principle of comity of courts and the principle of the best
interests and welfare of the child are ‘contrasting principles’ in the
sense not opposite of each other but different principles to be
appliedinthefacts of agiven case.”

SUGGESTIONS AND CONCLUSION

In conclusion, the following guidelines are useful in deciding

theissuesrelating to the custody of children:-

i) ‘Most intimate contact’ and the ‘closest concern’ are doctrines
very much alive to be applied, inspite of the fact that such
application may bein uncomfortable in certain situations;

ii) A domestic court not having much ‘intimate contact’ with the
child or its parents (as against a foreign court) should not take
upon itself the onerous task of determining the best interests
and welfare of the child;

iii) There is no reason as to why the principle of ‘comity of courts
should be Jettisoned except for special and compelling reasons.
This is more so when the foreign court has not finally
adjudicated the issue but merely given an interim order or has
notgivenanyorderatall;

iv) If the time-gap is usually longer and is not reasonably
explainable and the child has developed firm roots in India, the
domestic court may be well advised to conduct an elaborate
enquiry;

v) The'first strike’ principle i.e., the first court which has passed an
effective order should tilt the balance with regard to the
principle of comity of courts.

’

The principles laid down in Surya Vadaman'’s case should serve as
guidelines to the courts in India to decide the issues of custody of
child in a complicate case involving domestic and foreign
jurisdictions.
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