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The article aims to highlight that, although international, European and national documents entrench sus-

tainable development, environmental protection and, as a consequence, the human right to a healthy
environment as features of the contemporary era, reality is actually different. This is proved by the serious environmen-
tal accidents, the extreme weather phenomena all over the world, along with the painful discovery that the odyssey
of damages lasts for years even in the case of famous catastrophes [1]. We believe that the above-mentioned reality
might be changed by imposing more serious sanctions, including penalties under criminal law, by the adoption of a
European Environmental Code, of an International Environmental Code and by the establishment of a Court of the

United Nations for the Environment.

INTRODUCTION

By using the comparative method, i.e. by analyzing the Eu-
ropean Convention on Human Rights and the basic treaties
of the European Union, as well as the case law of the two
courts, the European Court of Human Rights and the Court
of Justice of the European Union, our aim is to show that
the protection of the human right to a healthy environment
in Europe is precarious and distorted.

We have to admit that the right to a healthy environment,
together with the right to peace, the right to the harmoni-
ous development of cultures make the third generation of
human rights; also called “solidarity human rights”, “soli-
darity” of the present generation with future generations,
these rights are frail because “they do not have a precise
significance, a precise content, a determined holder, they
are not enforceable as such, they do not enable their hold-
er to defend his right before a court, since they do not in-
volve an organized sanction” [2]. This is the real situation,
therefore these rights are not explicit, which might gener-
ate confusion in such a sensitive matter as environmental
protection and fundamental human rights.

2. (NON-) PROTECTION OF THE RIGHT TO A HEALTHY
ENVIRONMENT

2.1 Defining the scope of the right to a healthy environ-
ment

It is well known that the human right to a healthy environ-
ment has the following components: a) access to environ-
mental information, by observing the confidentiality condi-
tions provided by the legislation in force; b) the right of
association in organisations for the protection of the en-
vironment; c) the right to be consulted in the process of
decision-making with regard to the development of envi-
ronmental policy and legislation, the issuing of regulatory
acts in the field; d) the right to make a request on envi-
ronmental matters, directly or by the organisations for the
protection of the environment, to the administrative and/
or judicial authorities, regardless of the (non-)existence of a
damage; e) the right to remedy for the damage which has
been caused. The Government Emergency Ordinance no.
195/2005 on the protection of the environment, as sub-
sequently amended, in the Romanian legislation, contains

all these prerogatives in art. 5 which has the following in-
troductory wording: “The state shall recognize everyone's
right to ‘a healthy and ecologically balanced environment’
guaranteeing for this purpose...”

Totally or partially, the right to a healthy environment has
finally acquired international and regional recognition. For
example, we would like to mention at international level:
the Stockholm Declaration (June 1972) [3], the Rio de Ja-
neiro Declaration on the environment and development
(June 1992) [4], the Aarhus Convention (June 1998- the
Convention on access to information, public participation
in decision-making and access to justice in environmental
matters) [5].

2.2 Case law and weak points

The right to a healthy environment is not mentioned in the
text of the European Convention on Human Rights or one
of its additional protocols [6]. The explanation is simple:
the Convention was drafted as a reaction to the atrocities
committed during World War |l, therefore it articulates in-
dividual rights, aiming to protect first of all human physical
integrity and freedom, seriously injured by war.

In the aftermath of World War I, when people felt the
urgent need to protect their physical and moral integrity,
the European Court had to face the reality of certain rights
which were not circumscribed to the content of the Con-
vention. It is the case of the right to a healthy environment
which receives consecration “by default”, that is by exten-
sive interpretation of some rights expressly provided in the
Convention [7]. Thus, art. 8 “Right to respect for private
and family life”, was extensively interpreted. It stipulates:
“1. Everyone has the right to respect for his private and
family life, his home and his correspondence; 2. There shall
be no interference by a public authority with the exercise
of this right except such as is in accordance with the law
and is necessary in a democratic society in the interests of
national security, public safety or the economic wellbeing
of the country, for the prevention of disorder or crime, for
the protection of health or morals, or for the protection of
the rights and freedoms of others”.
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The first case where the right to a healthy environment
finds its application by the extensive interpretation of art.
8, is the case of Lopez Ostra v. Spain, in the judgment of
which it is specified: “Naturally, severe environmental pol-
lution may affect individuals’ well-being and prevent them
from enjoying their homes in such a way as to affect their
private and family life adversely, without, however, seri-
ously endangering their health”. Consequently, the Court
held that the pollution caused by a waste-treatment plant
close to the applicants’ home led to the infringement by
national authorities of the right to a healthy environment,
and impliedly, of the right to private life [8]. Along the
same line, noise pollution caused by the operation of an
airport located in the applicants’ vicinity, is an interference
with their private life [9]. Judgments remain important be-
cause they reveal that “a conflict between two individu-
als can lead to the application of the Convention and the
sanctioning of a state” by the Court, when "authorities did
not intervene, as they ought to do in order to guarantee
the respect for the right consecrated in the document”.
Therefore, States Parties are required to take the necessary
measures to guarantee the right to a healthy environment,
measures which must be practical and effective, not only
theoretical and declarative and this, even when it comes to
relations between private individuals.

From the attempts of the European Court to give shape to
this fundamental right, one can infer a series of rules: 1) to
ensure the respect for this right, the states have essentially
positive obligations: for example, to inform people about
the serious risks of pollution caused by an activity which
is harmful to the environment; 2) the crucial element that
allows to determine whether the damage caused to the
environment constitutes a violation of one of the rights
provided in paragraph 1 of art. 8, is the existence of an
adverse effect on the private or family life of a person and
not simply its general degradation [10]; 3) the inconven-
ience suffered by individuals as a result of environmental
pollution must reach a sufficient level of seriousness to be
taken into account, on the ground of art. 8 paragraph 1
[11].

In its turn, the Charter of Fundamental Rights of the Euro-
pean Union provides under art.37: “A high level of envi-
ronmental protection and the improvement of the quality
of the environment must be integrated into the policies of
the Union and ensured in accordance with the principle of
sustainable development”. The principle relies on art. 3(3)
of the Treaty on European Union (“The Union shall estab-
lish an internal market. It shall work for the sustainable de-
velopment of Europe based on balanced economic growth
and price stability, a highly competitive social market econ-
omy, aiming at full employment and social progress, and
a high level of protection and improvement of the quality
of the environment”) and articles 11 (“Environmental pro-
tection requirements must be integrated into the definition
and implementation of the Union’s policies and activities,
in particular with a view to promoting sustainable devel-
opment”) and 191 ((1) Union policy on the environment
shall contribute to pursuit of the following objectives: pre-
serving, protecting and improving the quality of the envi-
ronment; protecting human health; prudent and rational
utilisation of natural resources; promoting measures at in-
ternational level to deal with regional or worldwide envi-
ronmental problems, and in particular combating climate
change; (2) Union policy on the environment shall aim at
a high level of protection taking into account the diversity
of situations in the various regions of the Union. It shall be
based on the precautionary principle and on the principles
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that preventive action should be taken, that environmental
damage should as a priority be rectified at source and that
the polluter should pay...; (3) In preparing its policy on the
environment, the Union shall take account of: available sci-
entific and technical data; environmental conditions in the
various regions of the Union; the potential benefits and
costs of action or lack of action; the economic and social
development of the Union as a whole and the balanced
development of its regions”...) of the Treaty on the Func-
tioning of the European Union.

With regard to the components of the right to a healthy
environment, the Court of Justice in Luxembourg makes a
series of specifications.

Thus, by referring to the right of access to environmen-
tal information, the Court (Fourth Chamber), in a recent
judgment of 16 December 2010, in C-266/09 - specifies
that “the right of access to environmental information can
crystallise only on the date on which the competent au-
thorities have to take a decision on the request which has
been made to them” because “only then (...) do those
authorities have to assess, in the light of all the factual and
legal circumstances of the case, whether or not the infor-
mation requested should be supplied” (point 34). Starting
from the interpretation of art. 2 of Directive 2003/4/EC of
the European Parliament and of the Council of 28 January
2003 on public access to environmental information and
repealing Council Directive 90/313/EEC of the Council, the
Court of Justice holds that “the provision of information
on the presence of residues of plant protection products
in or on plants such as lettuce, as in the main proceedings,
thus aims, by making it possible to verify the level at which
the MRL was set, to limit the risk that a component of bio-
logical diversity will be affected and the risk that those res-
idues will be dispersed in particular in soil or groundwater.
Although such information does not directly involve an as-
sessment of the consequences of those residues for human
health, it concerns elements of the environment which may
affect human health if excess levels of those residues are
present, which is precisely what that information is intend-
ed to ascertain”[12].

The issue of the refusal of access to environmental infor-
mation, in case it refers to a commercial and industrial
secret is solved by the Court of Justice in the following
terms: “That article (Article 4 of Directive 2003/4) allows
Member States to provide that a request for environmen-
tal information may, except where the information relates
to emissions into the environment, be refused if disclosure
of the information would adversely affect the confidential-
ity of commercial or industrial information where such con-
fidentiality is provided for by national or European Union
law. However, the article also requires that such a ground
for refusal m i i icti ay, taking
into account the public interest served by disclosure, and
that in every particular case the public interest served by
disclosure must be weighed against the interest served by
the refusal”[13].

In another judgment - Judgment of the Court (Second
Chamber) of 15 October 2009 in C-263/08, the Court of
Justice answers the question whether “ members of the
public concerned are to have access to a review proce-
dure to challenge a decision by which a body attached to
a court of law of a Member State has given a ruling on
a request for development consent even where they had
the opportunity to participate in the court’s examination of
the question of development consent and to express their
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views"[14]. The answer is as follows: "First, the right of ac-
cess to a review procedure within the meaning of Article
10a of Directive 85/337 does not depend on whether the
authority which adopted the decision or act at issue is an
administrative body or a court of law. Second, participation
in an environmental decision-making procedure under the
conditions laid down in Articles 2(2) and 6(4) of Directive
85/337 is separate and has a different purpose from a le-
gal review, since the latter may, where appropriate, be di-
rected at a decision adopted at the end of that procedure.
Therefore, participation in the decision-making procedure
has no effect on the conditions for access to the review
procedure”[15].

Another question to which the Court is required to answer
is whether “Member States may provide that small, locally
established environmental protection associations have a
right to participate in the decision-making procedures re-
ferred to in Directive 85/337/EEC but no right of access to
a review procedure to challenge the decision adopted at
the end of that procedure” — the question was motivated
by the existence in the national legislation of the norm in
accordance with which only an association of at least 2,000
members can challenge a decision by a review procedure
in the environmental field. In its answer, the Court holds:
“it is conceivable that the condition that an environmen-
tal protection association must have a minimum number of
members may be relevant in order to ensure that it does
in fact exist and that it is active; ... however, the number of
members required cannot be fixed by national law at such
a level that it runs counter to the objectives of Directive
85/337 ...; ... Directive 85/337 does not exclusively con-
cern projects on a regional or national scale, but also pro-
jects more limited in size which locally based associations
are better placed to deal with”[16].

The right to be consulted in the decision-making process
concerning the development of the environmental policy
and legislation, the issuing of the regulatory acts in the
field, as well as the right to refer environmental matters,
directly or by organisations for the protection of the envi-
ronment, to the administrative and/or judicial authorities,
according to each case, regardless of a prejudice which
was or was not caused, are subject to a comprehensive in-
terpretation in the Judgment of the Court (Second Cham-
ber) of 25 July 2008, in C-237/07. The question to which
the Court had to answer was whether article 7 par. (3) of
Directive 96/62 ... must be interpreted in the sense that
the third party whose health is at risk has the right to elab-
orate an action plan, even if independently of an action
plan, he is able to make use of his right of defence against
the risk that the limit values or alert thresholds may be ex-
ceeded, by bringing an action before a court and requiring
the authorities’ intervention. In order to clarify this issue,
the Court of Justice reminds the already famous princi-
ple of the direct effect of community law in the following
terms: “the Court has consistently held that individuals are
entitled, as against public bodies, to rely on the provisions
of a directive which are unconditional and sufficiently pre-
cise. It is for the competent national authorities and courts
to interpret national law, as far as possible, in a way that is
compatible with the purpose of that directive. Where such
an interpretation is not possible, they must disapply the
rules of national law which are incompatible with the direc-
tive concerned”[17]. In all cases in which the failure to ob-
serve the measures imposed by the directives concerning
air and water quality and aiming to protect public health
could jeopardise people’s health, they must be able to in-
voke the binding norms contained in the directives.
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3. SOLUTIONS

The European Court of Human Rights and the Court of
Justice of the European Union definitely have an over-
whelming influence on national legal orders and represent
an important source of unification of European practice be-
cause the case law of the courts in Strasbourg and Luxem-
bourg follow the same logic, in the sense that they assert
fundamental guarantees. In the Romanian legal system as
well, the case law of the two courts is directly applicable
and has constitutional and supralegislative force regardless
of whether the judgments were given in cases in which
Romania was a party or in any other case, including those
prior to Romania’s ratification of the Convention or its ac-
cession to the European Union.Moreover, the Court of
Justice of the European Union has constantly shown in its
case law that the protection of fundamental human rights
is an integral part of the general principles of law, where-
by the Court makes sure that they are respected, and that
they are inspired by the constitutional traditions common
to all Member States, as well as the guidelines provided
by international organizations for the protection of human
rights, organizations which the Member States subscribed
to or cooperate with. Yet, we can hardly speak of a genu-
ine protection of the human right to a healthy environ-
ment. The finding is correct and depends on the 'youth’
of environmental law itself; but its maturity is proved by
the increasing number of cases brought before courts by
individuals or communities concerned with the environ-
ment where they live, with the recognition of pure ecologi-
cal damage [18], i.e. totally separated from the economic
one, which is the real legal revolution, the green growth,
as sustainable development is also called, set as a nation-
al, European and international objective, environmental
protection under criminal law. The future of environmen-
tal protection and of the right to a healthy environment
depends on the adoption of a European Environmental
Code, an International Environmental Code, and the estab-
lishment of a Court of the United Nations for the Environ-
ment.

4. CONCLUSIONS

The crucial issue in the field of environmental protection
seems to be the ineffective repression of environmental
tort. Its originality is undeniable, and is given by the im-
portance of indirect damage, the overlapping of synergistic
effects, the irreversibility of damage, the difficulty to find
the responsible ones. Moreover, the doctrine also won-
ders who is the victim, man or nature [19], therefore one
can speak of the duality of environmental damage, since
the harm caused to the environment leads not only to
harm caused to man and his activities, to his health and
property, but also to the environment as such, to species,
to ecosystems [20]. From the constant repetition by the
ECtHR [21], that the right to life is an inalienable attribute
of the human being and represents the supreme value on
the human rights scale, to the entrenchment of the right to
a healthy environment, of the principles of environmental
law, all indicate the wide openness that European courts
prove in solving environmental problems. The contempo-
rary reality faced with the continuous growth of the po-
tential risks of accident, from traffic accidents to nuclear
or genetic disasters, is reflected in legal terms by what is
called the “tort liability crisis” or “tort deadlock” [22]. The
immediate purpose of the equity principle is to protect
the patrimony of the victim of a prejudice and therefore
the aim is to put the victim’s patrimony back to its original
position, before the harm actually occurred, which is obvi-
ously achieved by full compensation in kind of the damage
suffered. Thus equity meets the requirement, which crosses
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like a red thread the idea of responsibility in modern so-
ciety, to find the responsible ones in order to ensure due
protection of victims, as holders of the right to a healthy
environment.
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