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ABSTRACT Legal Aid means providing free legal services to the poor and needy who cannot afford the services of a 
lawyer for the conduct of a case or a legal proceeding in any court, tribunal or before an authority. Legal 

aid is essential to guaranteeing equal access to justice for all . This paper has analyzed the approach and role of the 
judiciary in regard to right to legal aid. The consideration of Right to free Legal Aid as Fundamental Right is nothing 
but the outcome of judicial interpretation of the most cherished Right under Article 21 of the Constitution of the India. 
. The article concludes with the presentation of India's Constitutional right and guidelines of the Legal Services Author-
ity Act, 1987 to provide free legal aid to poor. 

INTRODUCTION:
History of Legal aid in India:
In 1980, a Committee at the national level was constituted 
to oversee and supervise legal aid programmes throughout 
the country under the Chairmanship of Hon. Mr. Justice 
P.N. Bhagwati  the then Judge of the Supreme Court of 
India. This Committee came to be known as CILAS (Com-
mittee for Implementing Legal Aid Schemes) and started 
monitoring legal aid activities throughout the country. In 
1987 Legal Services Authorities Act was enacted to give 
a statutory base to legal aid programmes throughout the 
country on a uniform pattern. This Act was finally enforced 
on 9th of November 1995 after certain amendments were 
introduced therein by the Amendment Act of 1994.

Provisions relating Legal aid in India:
Article 39A of the Constitution of India, provides for equal 
justice and free legal aid “The State shall secure that the 
operation of the legal system promotes justice, on a basis 
of equal opportunity, and shall, in particular, provide free 
legal aid, by suitable legislation or schemes or in any other 
way, to ensure that opportunities for securing justice are 
not denied to any citizen by reason of economic or other 
disabilities” 

On the other hand, in the civil side, Order XXXIII. R.18 of 
the CPC1908 provided that the state and central govern-
ments may make supplementary provisions for providing 
free legal services to an indigent person. 

Legal Services Authorities Act, 1987:-
Provisions relating to legal aid have been provided under 
the Legal Services Authorities Act, 1987. A nationwide 
network has been envisaged under the Act for providing 
legal aid and assistance. National Legal Services Authority 
is the apex body constituted to lay down policies and prin-
ciples for making legal services available under the provi-
sions of the Act and to frame most effective and economi-
cal schemes for legal services. It also disburses funds and 
grants to State Legal Services Authorities and NGOs for 
implementing legal aid schemes and programmes.

Constitution of the National Legal Services:
The Central Authority shall consist of 

• the Chief Justice of India who shall be the Patron-in-

Chief;
• serving or retired Judge of the Supreme Court to be 

nominated by the President, in consultation with the 
Chief Justice of India, who shall be the Executive 
Chairman; and such number of other members, pos-
sessing such experience and qualifications, as may be 
prescribed by the Central Government, to be nominat-
ed by that government in consultation with the Chief 
Justice of India.

• The Central Government shall in consultation with 
the Chief Justice of India, appoint a person to be the 
Member-Secretary of the Central Authority, possess-
ing such experience and qualifications as may be pre-
scribed by that Government, to exercise such powers 

Constitution of State Legal Services Authority:
A State Authority shall consist 
• the Chief Justice of the High Court who shall be the 

Patron-in-Chief; a serving or retired Judge of the High 
Court, to be nominated by the Governor, in consulta-
tion with the Chief Justice of the High Court, who shall 
be the Executive Chairman; and

• such number of other Members, possessing such expe-
rience and qualifications, as may be prescribed by the 
State Government, to be nominated by that Govern-
ment in consultation with the Chief Justice of the High 
Court.

• The State Government shall, in consultation with the 
Chief Justice of the High Court, appoint a person be-
longing to the State Higher Judicial Service not lower 
in rank than that of a District Judge, as the Member-
Secretary of the State Authority, to exercise such pow-
ers 

• A person functioning as Secretary of a State Legal 
Aid & Advice Board immediately before the date of 
constitution of the State Authority may be appoint-
ed as Member-Secretary of that Authority, even if 
he is not qualified to be appointed as such under 
this sub-section, for a period not exceeding five 
years.

• The administrative expenses of the State Authority, in-
cluding the salaries, allowances and pensions payable 
to the Member-Secretary, officers and other employ-
ees of the State Authority shall be defrayed out of the 
Consolidated Fund of the State.
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Criterion for Providing Legal Aid:
Section 12 of the Legal Services Authorities Act, 1987 
prescribes the criteria for giving legal services to the eligi-
ble persons. Section 12 of the Act reads as under:

Every person who has to file or defend a case shall be en-
titled to legal services under this Act if that person is

• member of a Scheduled Caste or Scheduled Tribe;
• a victim of trafficking in human beings or begar as re-

ferred to in Article 23 of the Constitution; 
• a woman or a child;
• a mentally ill or otherwise disabled person;
• a person under circumstances of undeserved want such 

as being a victim of a mass disaster, ethnic violence, 
caste atrocity, flood, drought, earthquake or industrial 
disaster; or

• an industrial workman; or
• in custody, including custody in a protective home 

within the meaning of clause (g) of section 2 of the Im-
moral Traffic (Prevention) Act, 1956 (104 of 1956); or in 
a juvenile home within the meaning of clause

• of section 2 of the Juvenile Justice Act, 1986 (53 of 
1986) or in a psychiatric hospital or psychiatric nursing 
home within the meaning of clause (g) of section 2of 
the Mental Health Act, 1987 (14 of 1987); or 

• in receipt of annual income less than rupees nine thou-
sand or higher amount as may be prescribed by the 
State Govt., if the case is before a court other than the 
Supreme Court, and less than rupees twelve thousand 
or such other higher amount as may be prescribed by 
the Central Govt., if the case is before the Supreme 
Court.

Application made for free legal Aid can be rejected on 
the following basis:-

1. The applicant has enough money and can afford a law-
yer,

2. Does not fulfill any of the eligibility criteria, or
3. The case does not deserve legal action.

If the application is rejected, then the reasons that it was 
rejected must be recorded and informed to the applicant. 
The applicant also has the right to appeal against the re-
jection to the Chairman of the authority.

The Legal Services Authority can’t arbitrarily take away 
the legal aid that they have given you. But legal aid can 
be withdrawn if:

1. Applicant lied in his application for it.
2. Applicant is able to afford a lawyer.

SUPREME COURT ON LEGAL AID:
The linkage between Article 21 and the right to free legal 
aid was forged in the decision in Hussainara Khatoon v. 
State of Bihar2 where the court was appalled at the plight 

of thousands of under trials languishing in the jails in Bihar 
for years on end without ever being represented by a law-
yer. The court declared that “there can be no doubt that 
speedy trial, and by speedy trial, we mean reasonably ex-
peditious trial, is an integral and essential part of the fun-
damental right to life and liberty enshrined in Article 21.” 
The court pointed out that Article 39-A emphasized that 
free legal service was an inalienable element of ‘reasona-
ble, fair and just’ procedure and that the right to free legal 
services was implicit in the guarantee of Article 21

In Khatri & Ors v. State of Bihar & Others3  it held that: 
“the State is Constitutionally bound to provide such aid 
not only at the stage of trial but also when they are first 
produced before the magistrate or remanded from time 
to time and that such a right cannot be denied on the 
ground of financial constraints or administrative inability or 
that the accused did not ask for it.

In Sukh Das v. Union Territory of Arunachal Pradesh4  
the court observed that “It may therefore now be taken 
as settled law that free legal assistance at State cost is a 
fundamental right of a person accused of an offence which 
may involve jeopardy to his life or personal liberty and this 
fundamental right is implicit in the requirement of reason-
able, fair and just procedure prescribed by Article 21.” 

In  Indira Gandhi v. Raj Narain5  the Court said:”Rule of 
Law is basic structure of Constitution of India. No one so 
condemn unheard Equality of justice. There ought to be 
violations to the fundamental right or prerogatives, or priv-
ileges, only then remedy go to Court of Law. But also at 
the stage when he is first produced before the magistrate 
in absence of legal aid, trial is vitiated.”

In, State of Haryana v. Darshana Devi6, the Court said 
that the poor shall not be priced out of the justice market 
by insistence on court-fee and refusal to apply the exemp-
tive provisions of order XXXIII, CPC.

In State of  Maharashtra  v. Manubhai Pragaji Vashi7 The 
court widened the scope of the right to free legal aid. The 
right to free legal aid is guaranteed fundamental right un-
der Art 21 and 39A provides “equal justice” and “free le-
gal aid”.

CONCLUSION:
The focus of legal aid is on distributive justice, effective 
implementation of welfare benefits and elimination of so-
cial and structural discrimination against the poor. It works 
in accordance with the Legal services Authority Act, 1987 
which acts as the guideline of the rendering of free justice 
It’s a very wonderful right incorporated in our Constitution 
in the Article 39A to promote Justice on equal basis. In 
the case of Khatri v. State of Bihar, the court held that 
the right to legal aid is a fundamental right under article 
21 of the Indian Constitution.


