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ABSTRACT

The Intellectual Property Rights (IPRs) was one of the most controversial issues involving altercation between the developed 

and the developing countries. Since then, the question of IPRs has been an important part of multilateral trade negotiations. 

The TRIPS introduced intellectual property rules into the multilateral trading system anticipating somewhat homogenous trade 

rules for the IPRs, which were expected to cross the border trade and investment and quicken the process of trade related 

disputes settlement.

I. Introduction
The Uruguay Round of the GATT1 negotiations from 1986-94 
resulted into the establishment of the World Trade Organiza-
tion (WTO) and consequently adoption of an agreement on 
Trade Related Aspects of Intellectual Property Rights (TRIPS) 
by its Member States. The Intellectual Property Rights (IPRs) 
was one of the most controversial issues involving altercation 
between the developed and the developing countries. Since 
then, the question of IPRs has been an important part of mul-
tilateral trade negotiations. The TRIPS introduced intellectual 
property(hereinafter, “IP”) rules into the multilateral trading 
system anticipating somewhat homogenous trade rules for 
the IPRs, which were expected to cross the border trade and 
investment and quicken the process of trade related disputes 
settlement.2 The WTO is a common forum to administer and 
implement various agreements, besides the TRIPS. The 
TRIPS is a baby of the developed nations devised to safe-
guard their works, innovations, etc. They emphasized upon 
the need of having more protective and strictly controlled 
agreement due to the lack of implementing capacity of vari-
ous earlier conventions and agreements. Globalization had 
a great impact upon the developed economies. As the world 
markets got flooded with different brands of products and ar-
ticles, thereby promoting competition between the manufac-
turing and marketing competition, at the same time, yet the 
irony was that before many such foreign brands even entered 
the border of a country, counterfeited versions already had 
entrenched the market.3 The growth of counterfeit menace 
led to the evolution of a more stringent and closely controlled 
multilateral agreement i.e. TRIPS.

By its very nature the intellectual property requires protection 
at an international level. As we know that who sows, has a 
right to reap. Thus the fruits of one’s hard work should not 
be allowed to be garnered by those who have invested no 
labour. So the interests of the creators or innovators need 
to be protected not only at the national level but also across 
the borders. Moreover, the economic benefits associated with 
such woks or inventions require pervasive control over the 
unauthorized copycat versions. For example, the author Alice 
Walker, an American national, whose work is produced in the 
United States of America and is popular in other countries. 
Thus affording protection in the United States alone would do 
a little benefit and therefore, there arises the need of protec-
tion at an international level so as to prevent copying of the 
work of the original author without his consent, which further 
has a tendency to affect the sales of that work.4

Intellectual property is all about human creativity.5 Intellectual 
Property is the result of human mind or intellect which when 
manifested in some legible form becomes the subject matter 
of protection and confers right to the author, inventor, or pro-

ducer of the work to exploit it exclusively for certain period of 
time. Intellectual Property Rights (IPRs) can take a variety of 
forms as copyrights, patient, trademarks, industrial designs, 
geographical indications, etc. The essence of the TRIPS is 
protection of the intellectual property and giving exclusivity to 
the person who originally had the idea. To become eligible for 
protection, the idea must be expressed in some discernible 
form, besides fulfilling the minimum requirements set out by 
the statute affording protection to that property, which further 
has to be in compliance with the minimum standards speci-
fied by the TRIPS. 

This article attempts to focus on the historical context of the 
Trade Related Aspects of Intellectual Property Rights (TRIPS) 
with a view to work out implications of each of these rights on 
the intellectual property laws in India and its obligation to pro-
duce TRIPS compliant laws. The likely effects of the TRIPS 
on various intellectual property regimes like Copyrights, Pat-
ents, Trade Marks, Geographical Indications and Industrial 
Designs etc have been discussed in detail.

II. Historical Perspective
The original GATT agreement hardly mentioned intellectual 
property at all.6 The first attempt, however, was made about 
thirty years after entering into force of the GATT, for protecting 
the IPRs under the aegis of GATT. This was in 1978-79, when 
at the end of Tokyo Round a Code against counterfeiting 
goods was proposed, but ultimately failed.7 At the start of the 
final round of the GATT, that is, the Uruguay Round, in 1986, 
the intellectual property appeared as a footnote on a crowded 
agenda.8 It was not sure that the IP issue would find any place 
at the end of the round as protection of intellectual property 
rights in the international trade was essentially the concern 
of the World Intellectual Property Organization (WIPO) and 
various international conventions and agreements. However, 
the Uruguay Round, the most controversial one, resulted into 
the WTO TRIPS Agreement with a purpose to “contribute to 
the promotion of technological innovation and to the transfer 
and dissemination of technology, to the mutual advantage 
of producers and users of technological knowledge and in 
a manner conductive to social and economic welfare.”9 Dur-
ing the early negotiations of TRIPS in the Uruguay Round, 
the north-south drift reflected different interests. The devel-
oped countries, on one hand, insisted upon the increased 
IPR protection for new innovations resulting from the R&D, to 
promote foreign direct investment and had an interest in the 
transfer and dissemination to technology. On the other hand, 
the developing countries opposed its strong protection on 
the premise that the stronger IPR protection does not go well 
with their economic interests, was inappropriate for their so-
cial and economic and technological needs and would make 
them worse off in the aggregate benefits of stronger IPR pro-
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tections, which ultimately would benefit the developed coun-
tries.10 Especially, in the Montreal Midterm meeting India and 
Brazil opposed any significant role for GATT in dealing with 
the IPR issue, although they supported the fact that counter-
feiting could be discussed in the negotiations.11 Nonetheless, 
the United States initiative resulted in the inclusion of IPRs in 
the ministerial mandate of Punta Del Este which coined, in 
terms of a political compromise, the notion of Trade Related 
Aspects of Intellectual Property Rights (TRIPS).12

Additionally, the protection of intellectual property has 
emerged as one of the key issues in trade relations between 
the countries. This is due to the appreciation of the impor-
tance of creativity and inventiveness as fillip to technological 
development for global competitiveness.13

The international dimension of intellectual property is not 
altogether new; however, there were various international 
conventions and agreements on the intellectual property pri-
or to the Uruguay Round of Multilateral Trade Negotiations 
(MTNs). The Paris Convention for Protection of Industrial 
Property, 1883 and the Berne Convention for Protection of 
Literary and Artistic Works, 1886 together may be termed as 
Magna Carta of IPRs.14 The Madrid Agreement, 1891 con-
cerning International Registration of Marks simplified the pro-
cedure for filing of the trade marks and service marks in dif-
ferent countries. The Universal Copyright Convention, 1952 
(UCC), the Rome Convention, 1961, the Patent Cooperation 
Treaty, 1970 (PCT) etc. also afforded protection in various 
fields of intellectual property. Additionally, the World Intel-
lectual Property Organization (WIPO), established in 1967, 
acknowledged the promotion and protection of intellectual 
property rights at a global level as its foremost job. All these 
treaties, conventions, and organizations provided permissive 
regulatory protection based upon the reciprocity of national 
treatment. Nevertheless, the growing interdependence of 
national economies in the increasing globalization and ra-
tionalization of markets signified insufficiencies in the inter-
national regulatory framework.15 Consequently, in an attempt 
to slender the gaps in the IPR regimes across the countries 
and keeping in view their interdependence and counterfeit-
ing, and to bring uniformity of the rules, the TRIPS Agree-
ment establishes minimum standards of protection that each 
government has to grant to its trading counterpart under the 
WTO. In doing so, the long term benefits over the short term 
costs to society were taken care of while devising the TRIPS 
Agreement. The underlying logic is when the intellectuals get 
protection for their creation or innovation, it generates long - 
term benefit for the society. At the same time, the conferment 
of an exclusive right especially, in case of life saving drugs 
can have adverse effects on the public health system. The 
TRIPS system thus, allows the governments to reduce any 
short term costs through various exceptions, for example, to 
tackle public health problem. Conversely, attainment of mini-
mum level of protection to intellectual property, do not impose 
any condition restricting the member countries from providing 
for higher standards of protection, if they deemed necessary 
to do so. The TRIPS Agreement simply provides for minimum 
level of protection to every work covered by it provided such 
work fulfills the other criteria provided by the TRIPS.

III. Basic Principles of TRIPS 
The TRIPS Agreement is based on three principles: 

1. To establish minimum standards of protection and en-
forcement of intellectual property rights in all Member 
States. 

2. Each country must protect interest of the nationals of oth-
er Member States by granting the rights set out in Agree-
ment.

3. Members are required to provide the nationals of other 
States with protection that is ‘no less favourable (Na-
tional Treatment)16 than that provided to their own nation-
als. Added to this is the ‘Most Favoured Nation Principle 
(MFN).17

The TRIPS Agreement is administered by the World Trade 

Organization. In case a country fails to offer intellectual prop-
erty protection, than it is the sovereign States rather than 
the individual intellectual property owners who can complain 
about its infringement before the WTO’s Dispute Settlement 
Body. Whereas, the infringement inside the country is within 
the ambit of national or municipal courts, as the intellectual 
property law is mainly codified and each regime of intellectual 
property is dealt in by the statute and supported by delegated 
legislations in the form of rules, regulations, etc.

IV. Intellectual Property Rights: Different Types 
Different works involving intellectual or mental labour often 
require protection especially; those having commercial val-
ue. Thus depending upon the nature of the intellectual work 
and field of application, intellectual property rights have been 
classified into different kinds viz; intellectual efforts in science, 
technology, engineering or agriculture find protection under 
the patent system, those in the field of art, literature drama, 
music, photography, computer programs, etc. are afforded 
protection under copyrights, those appealing to eye under 
designs system etc.18 However, the TRIPS Agreement has 
classified Intellectual Property Rights (IPRs) into two main 
categories viz;

1. Industrial Property
2. Copyrights and Related Rights
1. Industrial Property: Industrial property may be divided into 

two main sub-categories:19

a. Protection of distinctive signs, trademarks in particular 
and also geographical indications and 

b. Protection primarily to encourage innovation, design and 
the creation of technology. This sub-category thus in-
cludes inventions protected by patents, industrial designs 
and trade secrets.

Trademarks:
A trademark20 can be described as a sign or symbol placed 
on, or used in relation to, one trader’s goods or services to 
distinguish them from similar goods or services supplied by 
other traders. The trademark may be thus, a word, phrase, 
symbol, design, sound, smell, colour, product, configuration, 
letters, number or combination of any of them.21 Trademark is 
a product of competitive trade practices which requires sepa-
rate and distinct identification of various products, which ulti-
mately benefit the traders in their dealing in the world market, 
as the trademark gives an indication to the buyer or possible 
buyer of the manufacture or quality of the goods. Moreover, 
it gives the buyer a satisfactory assurance of the make and 
quality of the article he is buying.22 Thus trademark serves 
following functions:23

i. Identification of product and its origin for e.g. trade name 
“Samsung” signifies the consumer electronic devices pro-
duced by Samsung India Electronics Pvt. Ltd.

ii. Indicates the established quality, for e.g. the quality of 
Dove soap. A purchaser of “Dove” soap is assured of its 
quality. 

iii. Advertisement of product. For example: Nokia popular 
name for cell phones.

iv. Creation of an image of product to the public, for e.g., Bri-
tannia creates an impression and image about the quality 
of confectionary and biscuits sold by the company.

In Philips electronics NV v. Remington consumer products24, 
the European Court of Justice c stated: “The function of a 
trademark is to identify the trade origin of goods and services. 
That function is important to protect both traders and consum-
ers. It is a requirement of trade mark under European law just 
as much as it has been under UK law.”

Trademarks constitute protectable subject matter under the 
provisions of TRIPS Agreement and it provides for its registra-
tion and each renewal for a term of not less than 7 years.25 
Further it provides for indefinite terms of renewal of the trade-
marks.26 However, the agreement does not stipulate for com-
pulsory licensing as in case of the patents. Trademark law 
is not only a branch of intellectual property law but also an 
important branch of commercial law. It is about commercial 
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symbols and the significance and power that they represent in 
the market. Moreover, with the advent of e-commerce, market 
entities use trademark as domain name to show their exist-
ence in the cyberspace. Consequently, Trademarks have be-
come important for trading on the Internet.

Impact on Trade Marks Law in India:
In India, the field of trademarks was governed by Trademarks 
Act, 1958. However, the incorporation of TRIPS Agreement 
into the World Trade Organization mandated for changes 
in the existing trademark law in India thereby making the 
1958 Act as outdated. The TRIPS Agreement declares that 
the trademarks could be registered for both goods as well 
as services. Consequently, services were brought within the 
ambit of the trademarks and registration of trademarks for 
services was made compulsory. Thus in order to conform to 
TRIPS, Trade Marks Act, 1999 was enacted, thereby provid-
ing for equal protection to service marks. The Trade Marks 
Acts, 1999 introduced protection of well known trade marks 
and also collective marks27 and service marks.28 The Trade 
mark law, whether statutory or common law is based broadly 
on three principles viz, distinctiveness, deceptive similarity 
of marks and similarity of goods. The scope of the Act was 
also enlarged to include figurative elements such as shape of 
goods, packing and also combination of colours.29 Further es-
tablishment of an Appellate Board to decide appeals against 
the decision of Registrar was also established. Enforcement 
of trademark owner’s rights had been weak in the past, but 
now are showing an improvement due to involvement of ad-
ministrative and judicial machinery to curb the menace of pi-
racy of Indian right’s holders. Additionally, the protection for 
a period of ten years is also in consonance with the TRIPS 
Agreement.30

Geographical Indications
Geographical indications are defined as indications which 
identify a good as originating in the territory of a Member, or 
a region or a locality in that territory, where a given quality, 
reputation or other characteristic of the good is essentially at-
tributable to its geographical origin.31 Thus like trademark GIs 
are the indications as to source. But unlike trademarks, they 
are not exclusionary propriety right, nevertheless are collec-
tive rights enjoyed by the producers or manufacturers of such 
GI originating or produced in that region.32Geographical indi-
cations entered into the international field with its inclusion in 
the TRIPS Agreement under Articles 22 to 24. The scope of 
protection for GIs is based on the principles that use of indica-
tions in a manner that might either mislead the public or could 
be construed as deceptive and could amount to the acts of 
unfair competition, thus require protection. The TRIPS Agree-
ment mandates the prohibition of misleading indications. In 
a way, the protection of GIs in all respects is in the interest 
of consumers and producers of goods or authorized users.33

The TRIPS Agreement provides two basic protection stand-
ards for Geographical indications.34

The issue has been of particular interest to India, especially 
after the grant of US patent to Ricetec Inc, a US multinational 
company, in the name of Basmati. This necessitated the ur-
gency of enacting law for protection of geographical indica-
tions in India35. Consequently, the Geographical Indication of 
Goods (Registration and Protection) Act, 1999 was enacted.36 
This is the first specific law which provides for the registration 
and protection of geographical indications.37

Patents: 
Patents provide property rights to inventions. It is a monop-
oly right conferred to the inventor who has invented a new 
product or process through his intellectual efforts capable of 
industrial application. Ibuprofen, DVDs, Cat’s Eyes and bag 
less vacuum cleaners are examples of well known inventions. 
In return for sharing the information about their ideas, the 
inventors are rewarded with patents by the state38. A patent 
gives the owner (the patentee) an exclusive right of exploita-
tion of the invention for a period of 20 years whereby for this 

period the patentee enjoys the legal right to stop others from 
producing the patented goods or applying the patented pro-
cess without the patentee’s permission. Thus grant of patent 
confers a monopoly right for a specified period39.

The justification for the grant of patent lies in the fact that 
the patentee has disclosed or publicized his invention, which 
though cannot be used by others during the patent period, 
yet can be looked upon by the others so far the details of the 
invention are concerned consequently learn from the techno-
logical advances made. The inventor must get a reward for 
sharing such knowledge regarding his invention in the form 
of a monopoly right or patent. Furthermore, patent is an in-
centive to be creative and an encouragement to make other 
useful inventions. Patents also contribute in stimulating the 
economy of a nation as there are more products for consum-
ers to buy40. Moreover, the grant is justified on the ground 
that the money spent on research and development of the 
product in question must be composed with. Thus monopoly 
right affords such opportunity to recoup the investment made 
for that product. 

Impact on Patent Law:
In India the concept of patents has prevailed since 185641, 
followed by the patents Act, 1970 that provided protection 
for invention of process but there was no product patent-
ing42. However, with the advent of TRIPS Agreement, pro-
tection has also been extended to products43. Consequently, 
new legislations thereby amending 1970 Act were pass by 
further allowing process as well as product patenting44. The 
changes in the patent law to bring it in conformity with TRIPS 
Agreement can be visualized in the patent Amendment Acts 
of 1999, 2002 and 2005. TRIPS affected the most, the phar-
maceutical sector as the product patenting was required to be 
introduced to bring the patent regime in lime with the TRIPS 
Agreement45. The critics of India becoming member to WTO, 
were of the opinion that implementation of TRIPS would affect 
the drug prices seriously46. Hence, the implications of TRIPS 
for the pharmaceutical sector are47:

i. Patents will be granted both for products and processes 
for all inventions in all fields of technology.

ii. The term of patent will be twenty years from the date of 
application48.

iii. Patents will be granted irrespective of the fact whether 
the drugs were produced locally or imported from another 
country.

iv. On infringement, the responsibility to prove that a process 
other than the one used in patented product has actually 
been used in the disputed product lies with the accused 
rather than patent holder.

The other important provision added to Indian Patent Act in 
1999 included the facility of mail box to receive and hold prod-
uct patent applications in the field of pharmaceuticals, agri-
culture and chemicals. Such applications were not to be pro-
cessed for the grant until the end of 2004. However, exclusive 
marketing rights (EMRs) for such products, where patent pro-
tection has not been provided viz, pharmaceutical and agro 
chemical products could be obtained for such application.

All such applications in mailbox were to be examined from 
January 1, 2005. The controller has power to grant exclusive 
marketing rights (EMRs) for a period of 5 years for inventions 
made in India on or after Jan. 1, 1995 and for which a claim 
of process patent has been made and granted in India49. But 
in case of substances to be used as medicines or drugs, the 
prior publication before the filing of claim for patent by ap-
plicant either in India or in a convention country would not 
constitute EMR infringement50.

“Inventiveness” linked with the word “novelty” has been set 
up as new criteria for grant of patent51. Earlier the criteria 
followed was laid down by the jurisprudence in the case of 
Bishwanath Prasad Radhy Shyman V. Hindustan Meta In-
dustries52 in which the Supreme Court of India a held that 
the invention must be the inventors own creation/invention as 
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opposed to a mere verification of what was already known 
before the date of the patent.

The EMR system was finally replaced by the introduction of 
product patent protection53 finally, with the passing of the Pat-
ent (Amendment) Act, 2005. India has product patents for phar-
maceuticals, agro-chemicals and special food products. The 
changes in the definition of patentability, restoration of pre-grant 
opposition and automatic license of right would help to maintain 
supply and prices of medicines currently manufactured in India 
and also allay fears of developing countries about the continuity 
of supply of low cost medicines from India54.

Industrial Designs:
The industrial designs that are new and original become the 
subject matter of protection. Such artistically produced designs 
immediately attract the attention of customers. A design gives 
aesthetic sense and appearance to the product which becomes 
the focal point of attraction. Thus, a great deal of attention is 
desired while designing of any product. This creative originality 
of a design needs legal protection against copying whereby the 
right holder after getting his design registered becomes entitled 
to prevent third parties, not having his consent, from making, 
selling or importing articles being or embodying such design for 
commercial purposes. The TRIPS Agreement provides for pro-
tection of designs55. The term of protection to such registered 
designs is to be not less than 10 years56.

In India, the designs Act, 2000 defines ‘design’ as the feature 
of shape, configuration, pattern, ornament or composition of 
lines or colour applied to any article, whether in two dimen-
sional or three dimensional or both forms by any industrial 
process of means, whether manual, mechanical or chemical 
separate or combined, which in the finished article appeals to 
and judged solely by eye57.

The Act has enlarged the scope of definition the term ‘arti-
cle’ and ‘design’ and also introduced the definition of the term 
‘original’. It also has amplified the scope of ‘prior publication’. 
Further it also has provided certain provisions to identify the 
non-register able designs58 of buildings and structures, any 
mode or principle of construction, or trademark or property 
mark any artistic work as defined under section 2 (C) of copy-
right Act, 1957 or the designs having functional utility. It also 
contains remedies pertaining to infringement of designs. Fur-
ther it has also enhanced the initial period of registration from 
5 to 10 years, to be followed by a further extension of period 
of 5 years. Thus India, being a signatory to Washington Treaty 
and TRIPS Agreement of the WTO has adopted on approach 
towards effective protection of industrial designs. 

Conclusion:
Despite much criticism against the implementation of the 
TRIPS Agreement, it is true that India has made a lot of devel-
opment in the field of intellectual property. India is in a position 
to share the knowledge of new scientific world. By becoming 
a party to the WTO and consequently TRIPS Agreement, it 
can also protect its new inventions, creations and heritage. 
In the field of patents, especially, pharmaceuticals, it can pro-
duce generic versions after the completion of term of such 
patents, thereby giving opportunity to the generic industries to 
grow and produce the products to be readily available to the 
people at affordable prices. Besides, it can also give impetus 
to research and development. Though, India faced certain 
problems in the new fields, as Geographical Indications, but 
after updating of the laws on IP eventually led to the growth of 
GIs and awareness among their producers to get them reg-
istered for availing protection not only at national level but in-
ternationally as well. Nonetheless, the time after the Uruguay 
Round has shown that TRIPS is not a bad deal.
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