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ABSTRACT

Recent controversy relating to an ordinance seeking to amend the Representation of People’s Act which was intended to save 

the convicted legislators from disqualification resulted due to recent Supreme Court judgment, has been a subject matter of 
great debate. This abuse of power is not only a mark of the present, but in past on several occasions, this power has been 
misused for political benefits at both the levels.  The issue does not lie in its existence in Constitution but relates to mode and 
manner with unconstitutional motives. This short cut rout of legislation not only weakens the democracy itself, if it is resorted 
for other than the purposes not meant by Constitution, but strikes upon the very structure of Constitutional system imbalancing 
the power between the executive and legislature in India. Thus, the issue is serious crying for suitably restraining the power. 
This paper is indented to examine all related aspects of the problem with an object to look into a mechanism. 
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Introductory Background
Under Article 1231 and 213 of the Constitution of India, the 
power to promulgate an ordinance is vested with President 
of India and Governor of the State respectively. An ordi-
nance has the same force and effect as an Act passed by 
the Parliament. However, this power is not unbridled. This is 
qualified one requiring certain conditions to be existed be-
fore promulgation of the ordinance- namely, (1) both Houses 
of Parliament are not in session; and (2) President is satis-
fied that circumstances exist which render it necessary for 
him to take immediate action. Further, an ordinance has to 
be ratified by both Houses of Parliament. Else, it will get 
nullified after six weeks from the reassembling of the Par-
liament. This technique of issuing an ordinance has been 
devised with a view to enabling the executive to meet any 
unforeseen or urgent situation arising in the Country when 
Parliament is not in session, and which it cannot deal with 
under the ordinary law2. This power belongs to Parliament. 
But, with a view to meet extraordinary situations demanding 
immediate enactment of laws the Constitution makes provi-
sion to invest the President with legislative power to promul-
gate ordinances.  An ordinance is only a temporary law. The 
executive in Britain or the U S A enjoys no such power. This 
power is not a new to the Indian Constitution. Articles 42 
and 43 of the Government of India Act, 1935, gave the same 
power to the Governor General.

Members of the Constituent Assembly, having experience of 
abuse of such power, were understandably wary of includ-
ing the same in the Constitution. Both Hriday Nath Kunzru 
and Professor K.T. Shah3 called for restricting the executive’s 
power to promulgate ordinances through greater oversight 
by legislatures. They were, however, overruled by Dr B.R. 
Ambedkar on the ground of necessity of ‘immediate action’.  

Like other executive powers of the President, this power is 
also exercised in the same way i.e. on the aid and advice of 
the Council of Ministers4 and therefore the ordinance making 
power is vested effectively in the Central Executive5. How-
ever, the president has the right to send the ordinance back 
to the cabinet once to review its decision6. But if the Cabinet 
sends it back, he will have to sign it.   

Instances of misuse of ordinance-making power
Before this very recent ordinance7 seeking to amend the Rep-
resentation of People’s Act8, there was promulgation of the 
National Food Security Ordinance on July 5, just shortly be-
fore the Parliament session, raised many eyebrows indicating 
political motives of bypassing the legislature and raising the 
issue of propriety. This is not a rare example of promulga-
tion of ordinance. Over 6009 ordinances have been promul-
gated in India. Except 1963, not a single year has gone by 
without the government resorting to the ordinance- making 
power. In fact, in 1994, 34 ordinances were promulgated, the 
highest in a year till date. Also, in this year itself, the govern-
ment has promulgated four more ordinances, including the 
Criminal Laws (Amendment) Ordinance, which amended In-
dia’s rape laws. This Cleary shows that the ordinance-making 
power was not used for the purpose it was meant for, but to 
deal with failures in negotiating the legislative process. The 
fact that within the first 20 years after the Constitution was 
adopted, over 30 ordinances were promulgated a few days 
before Parliament began or after it ended, never met the 
emergency criteria. However, there are provisions in Consti-
tution which keep democratic checks upon the political plan 
of the government like the ordinance has to stand the test of 
Parliament and be passed within six weeks of the session. 
But this is not appeared to work when we come to 1967-81 in 
Bihar, the years Bihar Governor promulgated 256 ordinances 
while assembly passed only 189 Acts. Of them, many were 
re-promulgated several times. Sugarcane ordinance was 
promulgated and re-promulgated for 13 years and the other 
examples10. There were also instances where 50 ordinances 
were promulgated in a day11. The Supreme Court in famously 
known as ‘Ordinance Raj’ Case emphasized that “the power 
to promulgate an ordinance is essentially a power to be used 
to meet an extraordinary situation and it cannot be allowed 
to be perverted to serve political ends”. It is the function of 
the Legislature which is a representative body to make law; 
the Executive cannot continue the provisions of an ordinance 
in force without, going to the Legislature. “If the Executive 
were permitted to continue the provisions of an ordinance in 
force by adopting the methodology of re-promulgation without 
submitting to the voice of the Legislature, it would be nothing 
short of usurpation by the Executive of the law-making func-
tion of the Legislature”.
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Criticizing the practice in trenchant terms, the Court observed:
“The executive cannot by taking resort to an emergency pow-
er exercisable by it only when the legislature is not in session, 
take over the law-making function of the legislature. That 
would be clearly subverting the democratic process which lies 
at the core of our constitutional scheme, for then the people 
would be governed not by the laws made by the legislature 
as provided in the Constitution but by laws made by the ex-
ecutive”12.

The other side of the discussion is that in many cases where 
ordinances have been promulgated, the necessity for promul-
gating them has been extremely debatable in Parliament. For 
example, The Telecom Regulatory Authority of India (TRAI) 
was created in 1997 first by an ordinance and then by an 
Act of Parliament. The Minister in charge stated that the or-
dinance route was taken since “. We were facing difficulties 
in attracting private investment without an authority like the 
TRAI. Private investors were not convinced about our ongo-
ing processes of privatization and liberalization” Similarly, the 
Electricity Regulatory Commissions Ordinance was promul-
gated on April 25, 1998, one day before the government of 
the day decided to convene the next session of Parliament. 
The National Commission for Minority Educational Institutions 
(Amendment) Ordinance, 2006, was promulgated in January 
2006, even though Parliament was to convene from February 
16, 2006. In both cases, no satisfactory reason was given for 
promulgating these ordinances in haste. Thus, there are so 
many examples in which the  justification was set out on the 
grounds of delays by parliamentary committees and at others 
by giving reasons that do not seem to meet the necessary….
to take immediate action test.

Judicial perception 
As per the Constitutional scheme, it is very much clear 
that the law making power of the President is co-extensive 
with law making power of Parliament. The grounds to chal-
lenge the power are same. To promulgate an ordinance 
is in nature of an emergency power. In regard of the sub-
ject-matter of Ordinances, the position is the same as ap-
plies to Parliament and ordinances are also “Law” under 
article 13 applying the same reasoning. Further it is well 
settled that ordinance-making power is a legislative pow-
er given to the President and was not similar to the exer-
cise of his executive powers13. In  K. Nagaraj and Ors14. 
case, the Court said that though an ordinance can be invali-
dated for contravention of the Constitutional limitations which 
exist upon the power of the State legislature to pass laws it 
cannot be declared invalid for the reason of non-application of 
mind, any more than any other law can be. An executive act 
is liable to be struck down on the ground of non-application 
of mind. Not the act of a Legislature. Further, the Court made 
it clear that the ordinance-making power being a legislative 
power, the argument of mala fides is misconceived. The leg-
islature, as a body, cannot be accused of having passed a law 

for an extraneous purpose. Its reasons for passing a law are 
those that are stated in the Objects and Reasons and if no 
reasons are so stated, as appear from the provisions enacted 
by it. Even assuming that the executive, in a given case, has 
an ulterior motive in moving legislation, that motive cannot 
render the passing of the law mala fide. This kind of ‘trans-
ferred malice’ is unknown in the field of legislation. Thus, an 
Ordinance cannot be invalidated on the ground of (a) non-ap-
plication of mind  (b) ulterior motive or ulterior purpose; any 
more than a law passed by the legislature. In recent case, Gu-
rudevdatta VKSSS Maryadit vs. State of Maharashtra15 also, 
The Court reiterated the position by saying that Legislative 
malice is beyond the pale of jurisdiction of the law Courts. 
However, in 1994 the principles laid down in  S. R. Bommai v. 
Union of India16, draw the scholarly view to invite this situation 
making subject to the same judicial review. 

Prof. Jain on the issue suggests from different approach to 
bring the situation under judicial review power. He says that 
the Constitution itself differentiates between an Act and an 
ordinance as is very clear from the phraseology of Art. 123 or 
213. An ordinance has a temporary life; it is not a permanent 
law like an Act. The very fact that an ordinance lapses auto-
matically after a while, and has to be replaced by an Act of the 
Legislature shows that the Constitution does not confer the 
same status on an ordinance as that of an Act. Even the Su-
preme Court does not treat an ordinance as being on all fours 
with an Act. In the eyes of the Court itself, an ordinance is a 
merely temporary expedient—an inferior kind of law. Accord-
ingly to treat ‘legislation’ by the executive as pari passu with 
legislation by a legislature, as has been done in the above 
cases, does not appear to be sound17.

Conclusion and suggestions
Since the inception of the Constitution, in majority cases the 
power of ordinance-making has been a subject matter of con-
troversy. It disturbs the balance between executive power and 
legislative powers by bringing into the element of arbitrariness 
into the Constitutional system which further disturbs the rule 
of law structure. Whenever, such power is exercised in such a 
manner as above discussed. It clearly indicates that this is a 
disregard of legislature. Till now it is settled that an ordinance 
can be challenged on the ground that (a) it directly violates a 
constitutional provision or (b) the President has exceeded his 
constitutional power to make an ordinance, or (c) has made 
a colorable use of such power (e.g. by successive re-prom-
ulgation of an Ordinance18.  Further, it should be made sub-
ject to judicial review in line of the principles evolved in S. 
R. Boomai’s 19 case by making strong judicial review mecha-
nism. A line should be drawn between an ordinance and an 
Act passed by legislature on the reasoning and scheme upon 
which the aid and advice of cabinet is set out by latest judge-
ments of the Courts in India.
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